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Â Ðîññèè îïûò ðàáîòû ïî îêàçàíèþ óñëóã àóòñîðñèíãà íåäîñòàòî÷íî èçó÷åí. Â íàøåé ñòðàíå àóòñîðñèíã 
êàê îòäåëüíûé ïðàâîâîé èíñòèòóò íå ðåãëàìåíòèðóåòñÿ çàêîíîäàòåëüñòâîì. Äëÿ îôîðìëåíèÿ àóòñîðñèí
ãîâûõ óñëóã èñïîëüçóþòñÿ ãðàæäàíñêîïðàâîâûå äîãîâîðû ïî âîçìåçäíîìó îêàçàíèþ óñëóã. 

Ðàññìîòðåíà ïåðåäà÷à ôóíêöèé HRìåíåäæìåíòà, ò. å. îñóùåñòâëåíèå äåéñòâèé, êîòîðûå íå èìåþò 
ìàòåðèàëüíîãî ðåçóëüòàòà, ýôôåêò îò èõ èñïîëüçîâàíèÿ áóäåò ïðîÿâëÿòüñÿ â ïðîöåññå ñîâåðøåíèÿ.

Â äîãîâîðå àóòñîðñèíãà îáÿçàòåëüíî äîëæíû ïðèñóòñòâîâàòü: ïåðå÷åíü ïðåäúÿâëÿåìûõ òðåáîâàíèé ê 
èñïîëíèòåëþ, ãðàôèê îò÷åòîâ î ïðîäåëàííîé ðàáîòå, îïèñàíèå øòðàôíûõ ñàíêöèé è âîçìåùåíèå óùåð
áà çà íåíàäëåæàùåå èñïîëíåíèå ðàáîò è ñðûâû ñðîêîâ èõ âûïîëíåíèÿ, à òàêæå ñîãëàøåíèå î êîíôèäåí
öèàëüíîñòè ïðåäîñòàâëÿåìûõ äàííûõ çàêàç÷èêà.

Ñ 1 ÿíâàðÿ 2016 ã. âûïóùåíû ïîëîæåíèÿ íîâîé ãë. 53.1 ÒÊ ÐÔ. Ðå÷ü èäåò î çàïðåòå çàåìíîãî òðóäà, ò. å. 
«àóòñòàôôèíãà». Â ïåðåâîäå ñ àíãëèéñêîãî äàííûé òåðìèí îçíà÷àåò «âûâåäåíèå ïåðñîíàëà çà ïðåäåëû 
øòàòà». Âìåñòî ýòîãî çàêîíîäàòåëüñòâîì ÐÔ ââåäåí íîâûé âèä äåÿòåëüíîñòè, ïîçâîëÿþùèé ñîâåðøàòü 
äåéñòâèÿ ïî ïðåäîñòàâëåíèþ òðóäà ðàáîòíèêîâ. 

Â ñâÿçè ñ íàçâàííûìè íîâøåñòâàìè êðóã ëèö, êîòîðûì ðàçðåøåíî ïðåäîñòàâëÿòü òðóä ðàáîòíèêàì, 
áóäåò âåñüìà îãðàíè÷åí. Çàêîí òàêæå çàïðåùàåò àðåíäîâàòü ïåðñîíàë ó êîìïàíèé, èñïîëüçóþùèõ ëüãîò
íûé ðåæèì íàëîãîîáëîæåíèÿ.

Äëÿ ïðàâèëüíîãî çàêëþ÷åíèÿ àóòñîðñèíãîâîãî äîãîâîðà î âîçìåçäíîì ïðåäîñòàâëåíèè óñëóã ñëåäóåò 
ðóêîâîäñòâîâàòüñÿ ïîëîæåíèÿìè ãë. 39 ÃÊ ÐÔ, â ÷àñòíîñòè, ó÷èòûâàòü, ÷òî äîãîâîð îáÿçàòåëüíî äîëæåí 
áûòü êîíñåíñóàëüíûì, ò. å. çàêëþ÷åííûì ñ ìîìåíòà ñîãëàñîâàíèÿ ñóùåñòâåííûõ óñëîâèé, äâóñòîðîííèì 
è âîçìåçäíûì 

Êëþ÷åâûå ñëîâà: óïðàâëåíèå ïåðñîíàëîì; êîíòðàêò; äîãîâîð; àóòñîðñèíã; àóòñòàôôèíã; àóòñòàôôåð; îêàçàíèå óñ
ëóã; çàêîíîäàòåëüñòâî ÐÔ; çàåìíûé òðóä; àðåíäà ïåðñîíàëà 

In Russia at the present time experience in the provision of outsourcing services is still not well understood. In 
the Russian Federation, outsourcing as a separate legal institution is not regulated by law. For registration of 
outsourcing services, civil contracts for paid provision of services are used. 

In this paper, the author is talking about the transfer of HR management functions, that is, the implementation 
of actions that do not have a material result, and the effect of their use will be manifested in the process of their 
implementation.

The outsourcing contract must contain: a list of requirements to the contractor, a schedule of reports on the 
work done, a description of penalties and compensation for improper performance of works and delays in their 
execution, as well as an agreement on the confidentiality of the customer’s data.

Since January 1, 2016, the provisions of the new Chapter 53.1 of the labour code of the Russian Federation 
have been issued. This term is translated from English as “moving staff out of the state”. Instead, the legislation 
of the Russian Federation introduced a new type of activity that allows you to perform actions to provide labor to 
employees. 
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In connection with these innovations, the number of people who will be allowed to provide labour to employ
ees will be very limited. The law also prohibits renting staff from companies that use preferential tax treatment.

For the correct conclusion of an outsourcing agreement on paid provision of services, one should follow 
the provisions of Chapter 39 of the civil code of the Russian Federation, in particular, take into account that the 
agreement must be consensual, i.e. concluded from the moment of agreeing on essential conditions, bilateral 
and paid

Key words: personnel management; contract; contract; outsourcing; outstaffing; outstaffing; provision of services; legisla
tion of the Russian Federation; borrowed labour; staff rental

Ââåäåíèå. Íà ñîâðåìåííîì ýòàïå ðàçâè
òèÿ â íàøåé ñòðàíå óñëóãè àóòñîðñèíãà 

íåäîñòàòî÷íî èçó÷åíû. Àóòñîðñèíãîì íàçû
âàåòñÿ óñëóãà ïî ïðåäîñòàâëåíèþ ïåðñîíàëà 
êîìïàíèèçàêàç÷èêó â îïðåäåëåííîé ñôåðå 
êâàëèôèöèðîâàííîé äåÿòåëüíîñòè äëÿ âû
ïîëíåíèÿ êàêèõëèáî çàäà÷, êîòîðûå íå ÿâëÿ
þòñÿ ïðîôèëüíûìè äëÿ êîìïàíèèçàêàç÷èêà. 

Â Ðîññèéñêîé Ôåäåðàöèè àóòñîðñèíã 
êàê îòäåëüíûé ïðàâîâîé èíñòèòóò íå ðåãëà
ìåíòèðóåòñÿ çàêîíîäàòåëüñòâîì. Â ýòîé ñâÿ
çè äëÿ îôîðìëåíèÿ àóòñîðñèíãîâûõ óñëóã èñ
ïîëüçóþòñÿ ãðàæäàíñêîïðàâîâûå äîãîâîðû 
ïî âîçìåçäíîìó îêàçàíèþ óñëóã. 

Êîìïàíèÿçàêàç÷èê ìîæåò ñòîëêíóòüñÿ 
ñ ðÿäîì òðóäíîñòåé, òàê êàê çàêëþ÷åíèå äî
ãîâîðà àóòñîðñèíãà òðåáóåò ïðîðàáîòêè âñåõ 
ïðàâîâûõ àñïåêòîâ äëÿ ïîëó÷åíèÿ ìàêñè
ìàëüíî ýôôåêòèâíîé ðàáîòû.

Â äîãîâîðå àóòñîðñèíãà îáÿçàòåëüíî 
äîëæíû ïðèñóòñòâîâàòü: ïåðå÷åíü ïðåäúÿâ
ëÿåìûõ òðåáîâàíèé ê èñïîëíèòåëþ, ãðàôèê 
îò÷åòîâ î ïðîäåëàííîé ðàáîòå, îïèñàíèå 
øòðàôíûõ ñàíêöèé è âîçìåùåíèå óùåðáà çà 
íåíàäëåæàùåå èñïîëíåíèå ðàáîò è ñðûâû 
ñðîêîâ èõ âûïîëíåíèÿ, à òàêæå ñîãëàøåíèå î 
êîíôèäåíöèàëüíîñòè ïðåäîñòàâëÿåìûõ äàí
íûõ çàêàç÷èêà.

Ìàòåðèàëû è ìåòîäû èññëåäîâàíèÿ. Îò
íîøåíèÿ ïî àóòñîðñèíãó íåîáõîäèìî îôîðì
ëÿòü èñõîäÿ èç èõ ôàêòè÷åñêîãî ñîäåðæàíèÿ. 
Â äàííîé ðàáîòå ðå÷ü èäåò î ïåðåäà÷å ôóíê
öèé HRìåíåäæìåíòà, ò. å. îá îñóùåñòâëåíèè 
äåéñòâèé, êîòîðûå íå èìåþò ìàòåðèàëüíîãî 
ðåçóëüòàòà, à ýôôåêò îò èõ èñïîëüçîâàíèÿ áó
äåò ïðîÿâëÿòüñÿ â ïðîöåññå èõ ñîâåðøåíèÿ.

Êàê ñêàçàíî â ñò. 779 ãë. 39 ÃÊ ÐÔ, èñ
ïîëíèòåëü îáÿçàí ïî äîãîâîðó âîçìåçäíîãî 
îêàçàíèÿ óñëóã îêàçàòü óñëóãè (ñîâåðøèòü 
îïðåäåëåííûå äåéñòâèÿ èëè îñóùåñòâèòü 
îïðåäåëåííóþ äåÿòåëüíîñòü) ïî çàäàíèþ 
çàêàç÷èêà, çàêàç÷èê îáÿçóåòñÿ îïëàòèòü ýòè 
óñëóãè.

Îäíàêî â 2016 ã. îñóùåñòâëåí ðÿä èç
ìåíåíèé â çàêîíîäàòåëüñòâå ÐÔ, ÷òî óâåëè
÷èëî è áåç òîãî ñóùåñòâåííûå òðóäíîñòè â 
îôîðìëåíèè äîãîâîðîâ àóòñîðñèíãà óïðàâ
ëåíèÿ ïåðñîíàëîì. Ñ 1 ÿíâàðÿ 2016 ã. â ÒÊ ÐÔ 
ââåäåíà íîâàÿ ãëàâà 53.1, ãäå ðå÷ü èäåò î çà
ïðåòå çàåìíîãî òðóäà, ò. å. òàê íàçûâàåìîãî 
«àóòñòàôôèíãà». Â ïåðåâîäå ñ àíãëèéñêîãî 
äàííûé òåðìèí îçíà÷àåò «âûâåäåíèå ïåðñî
íàëà çà ïðåäåëû øòàòà». 

Íà ðèñ. 1 ïðåäñòàâëåíà ñõåìà âçàèìî
äåéñòâèÿ ðàáîòíèêà è ðàáîòîäàòåëÿ ïðè àóò
ñòàôôèíãå.  

Ðèñ.1. Ñõåìà âçàèìîäåéñòâèÿ àóòñòàôôèíãà / Fig.1. Îutstaffing interaction scheme

Ãðàæäàíñêîïðàâîâîé 
äîãîâîð íà îêàçàíèå óñëóã ïî 
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Îðãàíèçàöèÿèñïîëíèòåëü (àóòñòàô
ôåð) çàêëþ÷àåò ñ ñîòðóäíèêàìè òðóäîâûå 
äîãîâîðû, âåäåò êàäðîâûé ó÷åò, âûïëà÷èâàåò 
ðàçëè÷íûå ïîñîáèÿ è çàðàáîòíóþ ïëàòó. Ïðè 
ýòîì ðàáîòíèêè òðóäÿòñÿ â äðóãîé êîìïàíèè, 
ñ êîòîðîé ôàêòè÷åñêè íå ñâÿçàíû ãðàæäàí
ñêîïðàâîâûìè è òðóäîâûìè îòíîøåíèÿìè.

Ãðàæäàíñêèé êîäåêñ ÐÔ ïðÿìî íå îãî
âàðèâàåò çàêëþ÷åíèå ïîäîáíûõ äîãîâîðîâ, 
îäíàêî è íå çàïðåùàåò èõ. Â ýòîé ñâÿçè ïîÿâ
ëÿþòñÿ ðèñêè, ñâÿçàííûå ñ òåì, ÷òî äîãîâîð 
ìîæåò áûòü àííóëèðîâàí, òàê êàê íå ñîîòâåò
ñòâóåò çàêîíîäàòåëüñòâó. Ñòîëü «òóìàííàÿ» 
òðàêòîâêà âëå÷åò çà ñîáîé ñîâåðøåíèå îøè
áîê ïðè ñîñòàâëåíèè äîãîâîðîâ àóòñîðñèíãà.

Îñîáîå çíà÷åíèå ïðè ñîñòàâëåíèè äîãî
âîðà àóòñîðñèíãà èãðàåò åãî ïðåäìåò. ×òîáû 
èçáåæàòü ïðîáëåì ñ èçëèøíèìè ðàñõîäàìè 
è ïðèçíàíèÿ äîãîâîðà íåäåéñòâèòåëüíûì, 

íåîáõîäèìî óêàçûâàòü, ÷òî ïðåäìåòîì äîãî
âîðà ÿâëÿåòñÿ íå àðåíäà ïåðñîíàëà, à «âîç
ìåçäíîå îêàçàíèå óñëóã ñèëàìè ñîòðóäíèêîâ 
îðãàíèçàöèèèñïîëíèòåëÿ (àóòñîðñåðà)». 

Ðåçóëüòàòû èññëåäîâàíèÿ è èõ îáñóæ
äåíèå. Óñòàíîâèâ çàïðåò íà «àóòñòàôôèíã», 
çàêîíîäàòåëüñòâîì ÐÔ ââåäåí íîâûé âèä äå
ÿòåëüíîñòè, ïîçâîëÿþùèé ñîâåðøàòü ïðåäî
ñòàâëåíèå òðóäà ðàáîòíèêîâ. 

Â Çàêîíå ¹ 10321 «Î çàíÿòîñòè íàñå
ëåíèÿ ÐÔ» ïîÿâèëàñü ñò. 18.1, ïåðå÷èñëÿ
þùàÿ îïðåäåëåííûå óñëîâèÿ, ïðè êîòîðûõ 
âîçìîæíî îñóùåñòâëåíèå äàííîãî âèäà äåÿ
òåëüíîñòè. Â ñâÿçè ñ íîâøåñòâàìè êðóã ëèö, 
êîòîðûì ðàçðåøåíî ïðåäîñòàâëÿòü òðóä ðà
áîòíèêàì, áóäåò âåñüìà îãðàíè÷åí, ÷òî îòðà
æåíî íà ðèñ. 2. Çàêîí òàêæå çàïðåùàåò àðåí
äîâàòü ïåðñîíàë ó êîìïàíèé, èñïîëüçóþùèõ 
ëüãîòíûé ðåæèì íàëîãîîáëîæåíèÿ.

Ðèñ. 2. Ëèöà, ñïîñîáíûå îñóùåñòâëÿòü äåÿòåëüíîñòü ïî ïðåäîñòàâëåíèþ òðóäà ðàáîòíèêàì /
Fig. 2. Persons who are able to carry out activities to provide labour to employees

Îäíàêî ó äàííûõ ïîïðàâîê åñòü è ïîëî
æèòåëüíàÿ ñòîðîíà. Åñëè ðàíüøå àãåíòñòâî 
ïî ïðåäîñòàâëåíèþ âðåìåííîãî ïåðñîíàëà 
íåñëî îòâåòñòâåííîñòü òîëüêî çà ïåðåäàííûõ 
çàêàç÷èêó ñîòðóäíèêîâ, òî òåïåðü îíî îòâå÷à
åò è çà ðåçóëüòàòû ðàáîòû ýòèõ ñîòðóäíèêîâ. 
Ñëåäîâàòåëüíî, êà÷åñòâî ïðåäîñòàâëÿåìûõ 
óñëóã áóäåò êîíòðîëèðîâàòüñÿ è ïîâûøàòüñÿ. 

Ïðè òàêîé ñõåìå âçàèìîäåéñòâèÿ äîãî
âîð áóäåò íàçûâàòüñÿ «Äîãîâîð î ïðåäîñòàâ
ëåíèè òðóäà ðàáîòíèêîâ». 

Ó ÷àñòíîãî àãåíòñòâà çàíÿòîñòè óñòàâíûé 
êàïèòàë äîëæåí ñîñòàâëÿòü íå ìåíåå 1 ìëí ð., 
äîëæíû îòñóòñòâîâàòü çàäîëæåííîñòè ïî 
íàëîãàì è ñáîðàì. ×àñòíûå àãåíòñòâà çà
íÿòîñòè íå âïðàâå ïðèìåíÿòü óïðîùåííóþ 
ñèñòåìó íàëîãîîáëîæåíèÿ. Ïðè íàëè÷èè ó 
÷àñòíîãî àãåíòñòâà çàíÿòîñòè çàäîëæåííî

ñòè ïî çàðàáîòíîé ïëàòå ïåðåä ñîòðóäíè
êîì, êîòîðóþ îí íå â ñîñòîÿíèè ïîãàñèòü, 
îïëàòà òðóäà ìîæåò áûòü ïåðåíåñåíà íà çà
êàç÷èêà äàííûõ ðàáîò.

Ïîìèìî ÷àñòíûõ àãåíòñòâ çàíÿòîñòè 
ïðåäóñìîòðåíû è äðóãèå îðãàíèçàöèè, êîòî
ðûì ïîçâîëåíî îñóùåñòâëÿòü äàííûé âèä äå
ÿòåëüíîñòè â ñòðîãî îïðåäåëåííûõ ñëó÷àÿõ. 
Òàêèå îðãàíèçàöèè ìîãóò îêàçûâàòü óñëóãè ïî 
ïðåäîñòàâëåíèþ òðóäà ðàáîòíèêîâ äëÿ àô
ôèëèðîâàííûõ îðãàíèçàöèé  èëè îðãàíèçà
öèé, êîòîðûå ÿâëÿþòñÿ ÷àñòüþ àêöèîíåðíîãî 
îáùåñòâà íàïðàâëÿþùåé ñòîðîíû.

Òàêèì îáðàçîì, çàêîíîäàòåëüñòâî ñóùå
ñòâåííî ñóçèëî êðóã êîìïàíèé, êîòîðûå âïðà
âå îñóùåñòâëÿòü äàííóþ äåÿòåëüíîñòü.

Çàêëþ÷åíèå. Ñëåäóåò îòìåòèòü, ÷òî âî 
èçáåæàíèå âîçìîæíûõ ïðîáëåì ïðè ñîñòàâ

Ïðàâî íà îñóùåñòâëåíèå äåÿòåëüíîñòè ïî ïðåäîñòàâëåíèþ òðóäà 
ðàáîòíèêîâ (ïåðñîíàëà) ñ 2016 ã. / The right to carry out activities 

to provide labour for employees (personnel) since 2016

 
×àñòíûå àãåíòñòâà 

çàíÿòîñòè, ïðîøåäøèå 
àêêðåäèòàöèþ / Accredited 

Private Employment Agencies

Äðóãèå îðãàíèçàöèè, 
â ñòðîãî îïðåäåëåííûõ 

ñëó÷àÿõ / Other organizations, 
in strictly defined cases
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ëåíèè äîãîâîðîâ ïî ïðåäîñòàâëåíèþ òðóäà 
ïåðñîíàëà è àäìèíèñòðàòèâíîé îòâåòñòâåí
íîñòè, íåîáõîäèìî çàêëþ÷èòü àóòñîðñèíãî
âûé äîãîâîð, â ôîðìóëèðîâêå êîòîðîãî áóäåò 
ãîâîðèòüñÿ î âîçìåçäíîì îêàçàíèè óñëóã, à 
íå îá àðåíäå ïåðñîíàëà.

Äëÿ ïðàâèëüíîãî çàêëþ÷åíèÿ àóòñîð
ñèíãîâîãî äîãîâîðà î âîçìåçäíîì ïðåäî
ñòàâëåíèè óñëóã ñëåäóåò ðóêîâîäñòâîâàòü
ñÿ ïîëîæåíèÿìè ãë. 39 ÃÊ ÐÔ, â ÷àñòíîñòè, 
ó÷èòûâàòü, ÷òî äîãîâîð äîëæåí áûòü êîíñåí
ñóàëüíûì, ò. å. çàêëþ÷åííûì ñ ìîìåíòà ñî
ãëàñîâàíèÿ ñóùåñòâåííûõ óñëîâèé, äâóñòî
ðîííèì è âîçìåçäíûì. 

Ñòîðîíàìè äîãîâîðà ìîãóò áûòü êîì
ìåð÷åñêèå è íåêîììåð÷åñêèå îðãàíèçàöèè, 
èíäèâèäóàëüíûå ïðåäïðèíèìàòåëè. Îñîáûõ 
òðåáîâàíèé ê ñîñòàâëåíèþ äîãîâîðà âîç
ìåçäíîãî îêàçàíèÿ óñëóã (â íàøåì ñëó÷àå 
äîãîâîðà àóòñîðñèíãà) ÃÊ ÐÔ íå ïðåäóñìà
òðèâàåò, ò. å. äîãîâîð ìîæåò áûòü ñîñòàâëåí â 
ïèñüìåííîé ôîðìå. 

×òîáû ñîîòâåòñòâîâàòü íàçíà÷åíèþ 
ãðàæäàíñêîïðàâîâîãî äîãîâîðà âîçìåçä

íîãî îêàçàíèÿ óñëóã, íåîáõîäèìî òùàòåëüíî 
ïðîïèñàòü ñðîêè äåéñòâèÿ äîãîâîðà, óñëîâèÿ 
ïðåäîñòàâëåíèÿ óñëóã, ïîðÿäîê è èõ îïëàòó, 
îáÿçàííîñòè è ïðàâà ñòîðîí. 

Âñå íàëîãîâûå àñïåêòû, êîòîðûå ïðèìå
íÿþòñÿ ê äîãîâîðó âîçìåçäíîãî îêàçàíèÿ óñ
ëóã, òàêæå èñïîëüçóþòñÿ è â àóòñîðñèíãîâûõ 
äîãîâîðàõ.

Àóòñîðñèíãîâûå êîíòðàêòû äëÿ Ðîññèè 
äî êîíöà íå èçó÷åíû, åæåãîäíî òûñÿ÷è êîì
ïàíèé âåäóò ñóäåáíûå òÿæáû, âîçíèêøèå â 
ðåçóëüòàòå íåâåðíî ïîíÿòîé òðàêòîâêè çàêî
íîâ ïðè ñîñòàâëåíèè äîãîâîðîâ. 

Ó ïðåäïðèíèìàòåëåé ïîÿâëÿþòñÿ âî
ïðîñû ê àóòñîðñèíãîâûì êîíòðàêòàì, òàê 
êàê  ñóùåñòâóåò ðÿä òîíêîñòåé è íþàíñîâ. 
Îäíàêî àóòñîðñèíãîâûå êîíòðàêòû ïðè
çâàíû íå óñóãóáëÿòü ïðîáëåìû êîìïàíèé, 
à îáëåã÷èòü âåäåíèå áèçíåñà è ïîçâîëèòü 
ïðåäïðèÿòèÿì îñâîáîäèòüñÿ îò ðóòèíû è 
íàïðàâèòü âñå ñèëû íà ñîâåðøåíñòâîâàíèå 
ïðîèçâîäñòâà è ðàñøèðåíèå ãðàíèö ñâîåé 
äåÿòåëüíîñòè.
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